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al{ anfh z 3r8 arr rials rra aa alasz am?r ufa zrenfenf ft
sT; Ty er 31f@at at r8a zu grur 3r4ca Igd aar &

Any per.son aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ tl-<cf51'< cITT~a:rur~ :
Revision application to Government of India :
(1) 3tu 6qlaa yea 3ref,, 1994 c#I" er 3iafa Rt4 aalg ·; mcii a
~ QM cBl" ~-QM qr qga 3iafa g+tr am4a 'sra #fa, +rd IT,
fcm=r in1au, lava f@qr, aft ifsra, fa ta aa,i rf, { fact : 110001 cBl"
#l uft afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ufer c#I" "ITTf.4 #a sq 4ft gr~ alp fa4t qvrIk IT 3rI plan
j a fa4ht aasrTr a za urn im a uird g; mf , zu fa8t uerr znr suer
"q"ffi as f@44 ara i zu fa8t as1Ir °lf °ITT lfrcl" c#I"~*~~°ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or_ in storage whether in a facto4r~r.:~.'f:~se.

(a) ma are fa«@ z nr # Rafa ma w Tr ra j,ff9rift i sg#I yes
~ lTTcl" 11x '3¢41Ct'i ~ * m"c # ma # via # as ft#jg«jg 4r rtzr i fRpfRa
• I=\ e.0 rJ ... I_ ' • I. f. -~

(b)_ In case _of rebate of _duty of ~xcise on goods exported to any\~~t't!%;,~d~~li9~/outside
India of on excisable material used m the manufacture of the goods wMLoh arg_ exp·orted to any
country or territory outside India. '~--.:':': ....~,..,.~
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(.Y) ~~ cnr 'TfTIR ~ ~ ~ * ~ (~ m ~ cITT) mm fcpm ll<Jf
l=ffi,f NI

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

cf ~ BNIG.-J c#l BNIG.-J ~ * 'TfTIR * ~ \Yll" ~~~ c#l" ~ ~ 3ITT
~ ~ \Yll" ~ tfNf ~~ * jcil~C/? ~, ~ * aRf "CfTffi'f cJ1"~~<TT
~ if fclro arf@e)fr (i.2) 1998 tfNf 109 IDxT Pl;gcfci ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec. i09 of the Finance (No.2) Act,
1998.

(1) ~ '3¢414.=t ~ (~) P!.1.F11q~"i, 2001 * f.n:r:r 9 * ~ FclP!Fcf~ m~
zv--s at ufii , hf mar # sf cm#sr hf feta fl r a #fl per-3rsr vi
~ 3IT<ffi c#l" cn--cn- ~ * w~ ~ ~ fclx1T~~I~ w~ ~ ~- cB"T
:_J(.c./.r~n~ * ~ tTRl" 35-~ #~~ * :fTc1R * ~ * w~ i!3TR-6 ~ cBl" >fIB
fl at#t aRe

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q
Major Head of Account.
(2) RFclG1.=t ~ * w~ "G1it ~ ~ ~ alaq) zn sa a st at u) 2oo/
~ :fTc1R c#l" urg 3it urzi ica Gara a unr st m 1 ooo;- c#l" ~ :fTc1R c#l"
vfRI .
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zrca, #hr saraa zyca vi hara r41ala nznf@raur a ,R 3rfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€trUr<a zyca 3ff4, 1944 cBl" tTRl" 35- uom/35-~ *~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cft1~ftia qRm4 2 (1) en # ~~ * 3™ #l 3rat, 3r4tat #rs Wl=fT
zycca, ah snra zye vi tar34t#ta nrznrf@raw (Rec) cBl" 1:Jit-qi, ~ 4"1fdcbl, O
~-H5l--J41ci!IG # i1-2o, qea rfua r,rue, arut =7r, Ii4rqlz-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ab4ha snraa gca (r4ta) Rmra#, 2001 c#l" tTRJ" a 3inf u ~--~-3 #~
fag 37gr 34)R)a mzanf@raj al n{ 3r4ha # fag 34la fag mg orr #t ar ufakf Rea
"G1if ~ ~ c#l" l=fi11, &!:f1'rf c#l" l=fi1T 3j anmrn Tur ufnr T; 5 cYITTsr m ~ q)l=f % cf6i
~ 1 ooo/- ~~ mi-fr I "G1m -~ ~ c#l" "l--J"T<f, &!:fJ\Jf c#l" l=fi1T 3ITT" ~ TJ<TT ~
~ 5 cifR5f m 50 cYITTsr c'lcB" "ITT at ug 5ooo/- ph 3haft ehft I "G1if ~ ~ c#l" l=IPT,
~ c#l" "l--J"T<f 3it aurznr rn u+fr Ty 5o cYITTsr qra want ? ai q; 1000o/- #ta
~ mi-fr I c#l" ~ fl$1./.lcb xftl«lx atfhia j gs a a i iier #t uflir I ?:l6"
tr en # fa m1fa ala~a &a ?a at WW cB"T "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty I penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and.al:>G.v.e 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar/>~~-l?r,~~~J any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal, is situated

(3) "[ff?;~~ if~~~ cpf~ mm t m~~~~ fuc: ~ cpf~~

wr xf fcn"m \i'fRT ~ ~ a&r ~ mcr ~ 'lfr -Fcn ~ ~ cpT<f xf a a fg qenfrf' 379a)z
,Turf@ear at ga 3rat a 4hr war at ya am4a fr \iITcfT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs: 1 lacs fee of Rs.100/- for each.

(4) 1rzarcrzu zyca 3#f@,fr 197o zrr igiif@ cBl' or4g-+siafa ferfRa fag rgI
sq smaa u mag zpenfenf f0fa 7if@earl # 3m2 u)a 6t va wR T
xti.6.50 tfff cf)f ar1rcl zrcn fea Gutn afg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3ITT~ l=fl1wlT cBl' f.:14?!01 ·ffl cf@~ cBl' 3ITT fl an 3raff fart uar &
l #tr zca, tu ala zrca vi tars a4l4tu mrnferaw (raffaf) fu, 1982 i
~t- I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #rm area, ks.4ta 3seu grreanv f1c11cf>{ .3icflc>1"t4~ ct11faa) ij)m 3flfrm ij) "JITcITT>IT ~
h.4ta 35=uTza 3rf@)fez#, g&yy Rtnr 39n h 3iaifa fair(in-) 3f@/f71a 2a89(e&¥ &
'fimrr x~)~: of.. oC.x89 5itR fa#r 3tfe,fez1, &8%V cfi'l' <tTRf C~ ij)~-H cl I cf>{ cn1' 3fr~cfi'l'
n{&, antfr#a qa-«fr sataar 31farf ?&, saga fnsr err h iaiia sm Rr sra ara
3rhf@a ±er (frzrnitswu@ 3rf@rat
tjic;-?J4 sc=qm~'Qcf -Hcllcli{ h 3iauf +ai fans arr ranii fur 9nf@

(i) cum 11 tr m-~~~
(ii) dz 5a #t #t w{ aa fr
(iii) adz sat ferm1ah h fra h 3iaia ±zra

, 3miara rz fh zrntah ,ran. fan (Gi. 2) 31f@0fzr#,2014 3carapa fa43r4tr uf@ranth
uaar faarf r»er3r#fvi 34 at raps{za
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. EE
(6)@) s smear #rua srtarwfrrrunr hr«er s«i zrcer arena tearnaveRiat#Pg&fj$
a 10graru 3it sarraha aveafa &traavsa 10marw@ armar&E5/ " \%h
(6)(i)_ In view of above, an appeal against this order shall lie befor\.'}{~)jii_bu~~!1~i}
payment of 10% of the duty demanded where duty or duty and penalty ar~;,.Jifti1sp1:1t~J~or
penalty, where penalty alone is in dispute." ~!-=✓
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ORDER-IN-APPEAL

M/s. Morakhia Metals & Alloys Pvt Ltd., GIDC-IV, Chhatral, Tai-Kaloi,

Gujarat (for short - appellant") has filed this appeal against OIO No. AHM-CEX
003-ADC-AJS-015-17-18 dated 09.01.2018 (for short -"impugned order"), passed
by the Additional Commissioner, CGST, Gandhinagar (for short - adjudicating

authority).

2. Briefly, the facts are that a show cause notice dated 29.03.2017was
issued to the appellant, alleging that [i] they were engaged in exempted service
viz. trading activity in addition to manufacturing goods falling under chapter 74 of
Central Excise Tariff Act, 1985 and had availed/utilized CENVAT credit for the
period from 2012-13 to 2014-15 in respect of common taxable services but had
failed to maintain separate accounts as stipulated in Rule 6 of the CENAT Credit
Rules, 2004 (CCR); and [ii] they had cleared one of their finished goods to their
sister concern unit at a price equivalent to production cost of the goods which
further used in the manufacture of their own finished goods and failed to assess the
duty in terms of Rule 8 of Central Excise Valuation (Determination of Price of 0
Excisable Goods) Rules 2000- [for short "Valuation Rules"]. The said show cause
notice was proposed for recovery of said wrongly availed Cenvat credit of
Rs.1,43,37,240/- in terms of Rule 6(3) of CCR for non maintenance of separate
accounts for taxable and exempted service with interest and penalty and
Rs.21,520/- in terms of Rule 8 of Valuation Rules. Vide the impugned OIO, the
adjudicating authority decided the aforementioned show cause notice wherein he
confirmed the demand of Rs.1,43,37,240/- along with interest and also imposed
penalty under Section 11AC of the Central Excise Act, 1944 (CEA) . However, he

dropped the allegation with regard to Rule 8 of Valuation Rules.

3. Feeling aggrieved, the appellant, has filed this appeal on the following

grounds that:

• They availed on only one common input service viz. Chartered
Accountant service; that the entire CENVAT credit availed on the said
service was reversed. The Web Service and Banking service were
exclusively used by manufacturing activity.

• The CENVAT credit of input services commonly used was of
Rs.2,10,120/- against which demand of Rs,1,43,37,240/- has been
raised.

• The adjudicating authority has grossly failed to comprehend the
provisions of Rule 6(3)(iii) of CCR; that the said rule envisage that the
manufacturer opting not to maintain separate accounts for the receipt,
consumption etc of inputs, take credit only on inputs under sub clause
(ii) and (iv) of said clause (a) and pay an amount as determined under
sub-rule (3A) in respect of input service.

• Thus, option of paying amount under clause (ii) and (iii) of~-t: le
(3) of Rule 6 was available and they paid the amountasper%he%,
pr?vision, the order of the adJud1cating authority 1s requ1r,1,-~0' ~.;e-s..•~. ,- - ·,::-~-
aside. W'; ...,·· · .;, ~ l t

• They relied on various case laws in their favour. "g ;# £e#E: _ •s'
~•' "· ~ ~ !'o I89s°'

'3"- .4% 0
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4. Personal hearing in the matter was held on 26.04.2018. Shri
P.G.Mehta, Advocate, appeared on behalf of the appellant and reiterated the
arguments made in the grounds of appeal. He submitted further written submission

dated 26.04.2018.

5. I have gone through the facts of the case, the appellant's grounds of
appeal, and submissions made during the course of personal hearing. The issue to
be decided is whether the demand of Rs. 1,43,37,240/- for the period 2012-13 to
2014-15, confirmed in terms of Rule 6 of CCR along with interest and penalty, is

correct or otherwise.

6. The dispute as is evident revolves around Rule 6 of the CCR, which is
extensively quoted in the show cause notice and the impugned order. The text of
the rule is therefore, not re-produced. The adjudicating authority while confirming
the demand has held that the appellant is involved in manufacture of excisable
goods; that the appellant is also engaged in trading activities apart from
manufacturing activities; that since the trading activities has been included under
the definition of exempted service they had not maintained separate accounts for
availing CENVAT credit in respect of common services for manufacturing and
trading ·as required under the said rule; that the appellant has not followed the
conditions and limitation laid down in the provisions of Rule 6(3) and 6(3A) of CCR
which came to the knowledge of the department during the course of audit

conducted by the department.

7. I observe that Rule 6(1) of CCR, clearly states that CENVAT credit shall

not be allowed on input service used in manufacture of exempted goods or
provision of exempted services except in the circumstances mentioned in sub
rule(2). Rule 6(2), ibid, puts an obligation on a manufacturer who avails CENVAT
credit in respect of inputs and input services, used in both dutiable and exempted
final products, to maintain separate records. Rule 6(3), ibid, a non-obstante clause,
gives a facility to a manufacturer, opting not to maintain separate accounts to

either

[a] pay an amount of 6% of the value of exempted goods; or
[b] pay an amount as determined under rule 3A; or
[c] maintain separate accounts and take CENVAT credit as per conditions therein
and thereafter, pay an amount as per sub rule 3A of CCR .

8. With effect from 31.03.2011, trading activities has been included under the
definition of exempted service. The appellant argued that the CENVAT credit of
mout sertces commonly used was ot Rs.2,10,120/- aging#fifigemend of
Rs 1 43 37 240/- has been raised and they had reverse {the said a 4ht of· - ·2
a.21o.or- % }' i

,%' - g
.. "° 3e../

*-tr+
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9. I observe from the above that there is not dispute from either side with
respect to the activities carried out by the appellant. The appellant further
contended that the demand cannot be more than the CENVAT Credit, availed.
Further, I observe the issue involved in the matter has already been decided by me
in so many cases, wherein, it has been hold that to demand an amount under Rule
6 which is more than the CENVAT credit availed would clearly be against the spirit

of reversal.

10. I observe that in view of amended provisions of Rule 6 (3) of CCR, the Joint
Secretary (TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which

states that:

(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of
inputs and input services used in manufacture of exempted goods or for provision of
exempted services, is being redrafted with the objective of simplifying and
rationalizing the same without altering the established principles of reversal of such
credit.

(i) sub rule (1) of rule 6 is being amended to first state the existing principle that
CENVAT credit shall not be allowed on such quantity of input and input services as is
used in or in relation to manufacture of exempted goods and exempted service. The O·
rule then directs that the procedure for calculation of credit not allowed is provided in
sub-rules (2) and (3), for twodifferent situations.

(ii) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who
exclusively manufactures exempted goods for their clearance up to the place of
removal or a service provider who exclusively provides exempted services shall pay
(i.e. reverse) the entire credit and effectively not be eligible for credit of any inputs
and input services used.

(iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer
manufactures two classes of goods for clearance upto the place of removal, namely,
exempted goods and final products excluding exempted goods or when a provider of
output services provides two classes of services, namely exempted services and
output services excluding exempted services, Page 33 of 38 then the manufacturer or
the provider of the output service shall exercise one of the two options, namely, (a)
pay an amount equal to six per cent of value of the exempted goods and seven per wcent of value of the exempted services, subject to a maximum of the total credit taken ~
or(b) pay an amount as determined undersub-rule (34).

(iv) The maximum limit prescribed in the first option would ensure that the amount to
be paid does not exceed the total credit taken. The purpose of the rule is to deny
credit of such part of the total credit taken, as is attributable to the exempted goods
or exempted services and under no circumstances this part can be greater than the
whole credit.

However, this amendment reflects the interpretation and intent of the Government.
In-fact Joint Secretary himself states that the rules are being redrafted with the
objective of simplifying and rationalizing the same without altering the established
'principles of reversal of such credit. Even otherwise to demand an amount under

Rule 6 which is more than the CENVAT credit availed would~'wl,y. be against the· .as#g4 +«+6"7a,. %2
spirit of reversal. Though the above referred a7~~~~~~~i,made in a
clarification nature and not specified any retrospect vefeff@ct, th&;g pent of the

Government ts very clear. D Jels.%$,/vs + - ·Y
: .

·:..-...,_•.;-~
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11. In view above, I hold that the activity carried out by the appellant is falling
within the meaning of 'exempted service' as defined under Rule 2(e) of CCR. It is
not under dispute that the appellant had availed Cenvat credit on input/input
services which were used in relation to both dutiable and exempted activity.
Therefore, it was imperative on the appellant, to either, not take CENVAT credit in
respect of input service used in trading activity or maintain separate accounts as
per Rule 6(2), ibid. However, as is already mentioned, the appellant took CENVAT
credit in respect of input service used in trading activity and also failed to maintain
separate accounts. Therefore, the provisions of Rule 6 (3) of CCR clearly attracts in
appellant's case. However, looking into the spirit of Board's circular as referred to
above, I hold that the Cenvat credit demanded is not more than the credit availed.
In the instant case, I observe that the demand for the entire period in dispute was
raised on the basis of percentage of trading value. Therefore, the Cenvat credit
availed on such exempted service is required to be determined. The appellant
contended that they had reversed the credit amount of credit involved for the
disputed period but they have not given any clarity regarding such reversal in the
appeal. I further, observe that the Hon'ble Tribunal, Mumbai in the case of M/s
Hindustan Antibiotics Ltd [2016 (42) STR 3871; the Hon'ble Tribunal Hyderabad in
the case of M/s Aster Pvt Ltd [2016 (43) STR 411]; and the Principal Bench,

CESTAT, New Delhi in the case of CCE, Udaipur V/s Secure Meters Ltd [2017 (354)
ELT 146] has allowed proportionate reversal of credit and held that the failure if any
is only procedural lapse of not filing declaration of availing option.

12 In view of above discussion, I feel that this issue is required to be considered
by the adjudicating authority for determining the Cenvat credit availed by the
appellant on such exempted service, as such, I remand the issue to the
adjudicating authority for considering the matter in view of above discussion.

13. In this backdrop, I set aside the impugned order and remand the case to
the adjudicating authority. The appeal filed by the appellant stands disposed of in

above terms (sift4af arraft n& rfRr arRqz1( 5qt+ a0hfr star?). )

g'o
(sr gin)

rgman (ft.)
Date: /04/2018

Attested . /«sakall
Superintendent (Appeals.)
Central Excise, Ahmedabad

By R.P.A.D
To
M/s. Morakhia Metals & Alloys Pvt Ltd.
GIDC-IV, Chhatral, Tal-Kalol, Gujarat
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Copy to:-

1. The Chief Commissioner,CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar
3. The Additional Commissioner, CGST, Gandhinagar
~- _2.eDeputy/Assistant Commissioner, CGST,Kalol Division
~~uard File.

6. P.A. File.
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